obligations to contribute to the social development of their respective nations, the health of their citizens, and their national budget; and, second, as the representatives of consumers. At an international level, many recently introduced tobacco regulations have been codified within the World Health Organization (WHO) Framework Convention on Tobacco Control (FCTC), a multilateral treaty aimed at protecting populations from tobacco consumption and exposure to tobacco smoke. 3 Among the regulatory measures recommended by the FCTC is Article 11 which deals with 'Packaging and labelling of tobacco products'. 4 The Guidelines for Implementation for Article 11 recommend that '[p] arties should consider adopting measures to restrict or prohibit the use of logos, colours, brand images or promotional information on packaging other than brand names and product names displayed in a standard colour and font style ("plain packaging") '. 5 The Australian Commonwealth Government implemented the world's first tobacco plain packaging scheme under the Tobacco Plain Packaging Regulations 2011 applying to cigarettes, on 7 November 2011. 6 The Tobacco Plain Packaging Amendment Regulations 2012, made on 8 March 2012, amended the 2011 regulations to incorporate additional plain packaging specifications for noncigarette tobacco products. 7 These regulations were enforced under the Tobacco Plain Packaging Act (2011) (Cth) ('Plain Packaging Act') in July 2012. 8 The objectives of this legislation include improving public health by: reducing the appeal of tobacco products to consumers; increasing the effectiveness of public health warnings on the retail packaging of tobacco products; reducing the ability of the retail packaging of tobacco products to mislead consumers about the harmful effects of smoking; and to give effect to obligations under the FCTC. 9 This Act requires: the removal of colours, brand imagery, corporate logos and trademarks, permitting manufacturers to print only the brand name in a mandated size, font and place, in addition to the required health warnings and other legally mandated product information such as toxic constituents, tax-paid seals or package contents. Ukraine, Honduras, Cuba, Indonesia, and the Dominican Republic have requested dispute consultations at the World Trade Organization (WTO) with Australia in relation to the Plain Packaging Act.
11 These five complainants assert that Australia's plain packaging laws breach the WTO's General Agreement on Tariffs and Trade (GATT), Agreement on Technical Barriers to Trade (TBT Agreement) and Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) in that they are discriminatory, more trade restrictive than necessary, unjustifiably infringe upon tobacco company's trade mark rights, and cause unfair competition and diminish protection regarding geographical indications (GIs). These disputes against Australia are particularly important as they will determine the compatibility of the Plain Packaging Act with Australia's international obligations and the interaction of these trade agreements with nontrade agreements such as the FCTC. The disputes have the potential to become authorities regarding the balance of public health policy and international trade. Furthermore, it has been speculated that if Australia is successful in defending plain packaging, it may cause a domino effect on tobacco regulation and lead to the introduction of plain packaging around the world.
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One of the key legal objections to the Plain Packaging Act is that plain packaging of tobacco violates minimum intellectual property obligations mandated by the TRIPS Agreement. Specifically, Cuba is alleging the plain packaging of cigars has caused deprivation of intellectual property rights in regards to their GIs under Articles 22 and 24 of the TRIPS Agreement. These GI articles have not received significant academic attention in relation to Australia's plain packaging disputes. Critics suggest this is because the complainants have included these 'geographical indication clauses' as a matter of form to deflect suspicions that they are acting as puppets of the global cigarette companies.
13 It has been reported that Philip Morris Tobacco is providing support to Dominican Republic, and that British American Tobacco is providing support to Ukraine and Honduras. 14 Australia bears the burden of proving that the Plain Packaging Act conforms to these international obligations, as the WTO Member imposing the measure.
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In assessing Australia's alleged contravention of its obligations under the TRIPS Agreement, this essay will analyse the legal rights afforded to WTO members regarding GIs under the TRIPS Agreement, and examine these rights in the context of Cuban cigars with respect to Australia's domestic laws and international obligations. It will conclude that GIs are adequately protected from unfair competition in Australia and that this protection has not diminished since 1 January 1995. Based on this analysis, in addition to considering public health policy and the harmonisation of the WTO and WHO, it will conclude that Australia will likely succeed at defending Cuba's GI claims.
The geographical indication rights of Cuban cigars
What are GIs?
A geographical indication differs from a trade mark in the sense that a trade mark identifies the undertaking offering the product or service on the market, whereas a GI indicates the particular geographical place where the product is produced. 16 Well-known examples of GIs include 'Champagne' from the Champagne region in France, or 'Darjeeling' for tea from the Darjeeling district in West Bengal, India. GIs are defined in Article 22.1 of the TRIPS Agreement as 'marks which identify a good as originating in the territory of a Member, or a region or locality in that territory, where a given quality, reputation or other characteristic of the good is essentially attributable to its geographical origin '. 17 Prior to the Uruguay Round negotiations, two categories existed to protect source indications with geographical significance: appellations of origin and indications of source. Appellations of origin signify both the geographical origin of a good and the resultant features of that product due to its geographical source. Indications of source simply state the location in which the product was made. The TRIPS Agreement created a single category for these two indications. 18 These two categories were protected by three international agreements prior to TRIPS: the Paris Convention for the Protection of Individual Property (Paris Convention); 19 Appellations of Origin and Their International Registration (Lisbon Agreement).
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These agreements lacked high levels of ratification and substantial enforcement mechanisms. The Uruguay Round negotiations therefore provided an opportunity to include GIs in an international agreement with an enforcement mechanism to protect them throughout a large part of the world.
These negotiations divided Members, with the United States in particular resisting the introduction of GIs in the TRIPS Agreement, taking a strongly proprotectionist, pro-property view. 22 The European Community, as the European Union was known at the time, pushed for the inclusion of Articles 22, 23 and 24 in the TRIPS Agreement to protect their producers of wine and agricultural products.
23 Section 3 of Part II of the TRIPS Agreement therefore represents a delicate balance of different members' interests in GIs in the Uruguay Round negotiations as documented in the travaux préparatoires.
Another concern in the preparatory documents, and one that is of continuing relevance, is the diversity of national systems for the protection of GIs where there is a considerably lower level of harmonisation than in the area of trade marks.
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Since TRIPS does not stipulate a specific mechanism to protect GIs, various approaches to GI protection have evolved in different regions. These often include variations of legislation, common law, and administrative acts. In many countries, GIs are recognised as a sui generis type of industrial property, establishing an exclusive GI system of protection. The EU Council Regulation 510/2006 is a system of GI registration and protection that embodies the sui generis philosophy of GI protection.
25 Some other legal systems, including Australia, address GIs as a subcategory of trade marks. 26 In these systems, GIs are registered in the same way a trade marks are, and courts tend to apply trade mark principles when deciding GI cases. 27 While each approach involves differences in the condition and scope of protection offered, in every system a GI right enables those who possess the indication to prevent its use by a third party whose product does not conform to the GI standards. 
Are Cuban cigars GIs?
Cuban cigar sales are exclusively handled by 'Habanos', a 50/50 joint venture between the Cuban state tobacco company and Altadis, a unit of Imperial Tobacco.
29 Cuba has a long-established claim that Cuban cigars are protected as various GIs due to the uniqueness of the soil characteristics and the climate; the varieties of Cuban black tobacco; and the distinctive human knowledge in Cuba relating to tobacco farming and cigar production. 34 Registering these appellations of origin under the Lisbon Agreement extends their protection to countries other than Cuba, by implying respect and recognition for the registered appellations of origin. However, Australia is not a signatory to the Lisbon Agreement and therefore protection is not guaranteed in Australia.
As noted earlier, domestic protection of GIs varies and thus the level of protection for Cuban cigars differs worldwide. The sole Cuban GI protection system is Decree No. 228 of 2002 -Geographical Indications. 35 The Cuban legislation allows registry of GIs to the Denominations of Origin Registry. Cuban cigars are a protected GI under this domestic system. 
Australia's obligations regarding GIs
Despite not being a party to the Lisbon Agreement, Australia has certain obligations in regards to intellectual property rights under both the Paris Convention and under the TRIPS Agreement. As the Uruguay Round negotiations concluded in 1994, all WTO members agreed on basic standards for GI protection.
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These oblige each member to:
i. prevent misleading statements as to the origin of the good (to which the GI is affixed) or prevent confusion to consumers under Article 22. 
Article 22 and its implementation in Australia Obligations under TRIPS Article 22
The TRIPS Agreement creates positive obligations under Article 22 to afford protection according to certain minimum standards, in addition to the prohibitions against discrimination. 40 The GI protection afforded by Article 22 is therefore similar to the trade mark protection afforded by Article 16,  in that the member's obligation in relation to Article 22 is to prevent the use of GIs by those not entitled to their use, 41 creating a negative right to address the actions of third parties in misleading and unfair competition.
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Looking to the travaux préparatoires of the TRIPS Agreement it is clear that the inclusion of Article 22.2(b) was due to the inadequate protection of GIs from misuse due to the lack of ratification of the Madrid and the Lisbon Agreements, a. all acts of such a nature as to create confusion by any means whatever the establishment, the goods, or the industrial or commercial activities, of a competitor; b. false allegations in the course of trade of such a nature as to discredit the establishment, the goods, or the industrial or commercial activities, of a competitor; and c. indications or allegations the use of which in the course of trade is liable to mislead the public as to the nature, the manufacturing process, the characteristics, the sustainability for their purposes, or the quality, of the goods.
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The burden lies on the owner of the protected GI to prove the use of an indication by a third party constitutes an act of unfair competition. 48 The TRIPS Agreement does not specify the legal means to protect GIs from these acts of unfair competition; it is at the discretion of each WTO member to determine the most appropriate method. In EC - Trademarks and Geographical Indications (Australia) 50 With such registration comes the right to take action against misuse of the registered mark.
51 Australia can also argue that these obligations are met through a variety of domestic legislation to protect against misleading and confusing conduct.
Australia provides the means to register a GI as a Certified Trade Mark (CTM) under the Trade Marks Act 1995 (Cth) (Trade Marks Act).
52 CTMs indicate that goods meet standards of quality, composition, or geographical origin and can only be registered if the mark is shown to be distinctive, indicating exclusively the goods or services of the trade mark applicant.
53 CTM registration is the same as the registration of standard trade marks and, as a result, CTMs are given similar protection to trade marks in Australia.
Australia also affords protection against misleading and deceptive conduct in several ways. Firstly, under section 126 of the Trade Marks Act, these trade marks and GIs registered as CTMs are protected by prohibiting engagement in misleading or deceptive conduct and through the grant of a proprietary right.
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In the case of trade mark infringement the court may grant an injunction on any conditions the court thinks are relevant. Australian courts may also, at the option of the registered CTM owner, grant the owner damages. Secondly, Australia provides protection from consumer deception under section 18 of Australian Consumer Law under the Competition and Consumer Act 2010 (Cth) (Competition and Consumer Act) . 55 This section prohibits conduct in trade or commerce that is misleading or deceptive. 56 The terms 'misleading' and 'deceptive' are not defined in the Act, and the courts have not clarified their meaning. Therefore, the courts look to the overall impression created by the conduct to determine whether it is likely to lead a significant number of people into error or has the tendency to deceive such persons. A person must not, in trade or commerce, in connection with the supply or possible supply of goods or services or in connection with the promotion by any means of the supply or use of goods or services … make a false or misleading representation that goods are of a particular standard, quality, value, grade, composition, style or model or have had a particular history or a particular previous use.
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This protection is extended by paragraph 29(1)(k), which prohibits 'false or misleading representation concerning the place of origin of goods'. 59 Breaches of these sections will give rise to civil proceedings and may result in criminal liability under section 151.
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Finally, even if a GI is not registered as a CTM under the Trade Marks Act, it is protected in Australia under the common law tort of 'passing off ', preventing representations that confuse or deceive the consumer. 61 To establish passing off, it must be proven that a misrepresentation was made during the course of trade that was intended to damage the business or goodwill of the plaintiff, and caused actual damage.
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These legislative measures and common law tort seem sufficient and appropriate to implement Australia's obligations under Article 22.2(b) as they prevent consumer confusion, false allegations, and misleading the public in the course of trade. Even if there was an implied positive 'right to use' a GI under Article 22, Australia's Plain Packaging Act provides the opportunity for Cuban cigar brands to display their brand name, variant names and the country of origin on cigar packaging, thus allowing any textual GI to be displayed. Of the 18 Cuban cigar brands registered as appellations of origin on the Lisbon Register, only one is confirmed to be registered as a CTM in Australia: Habanos a GI of Havana, Cuba.
65 If Cuban cigar GIs, such as Habanos, are registered as CTMs in Australia, they are adequately protected under Australian law through the combination of legislation and common law covering the prohibition against misrepresentation and the grant of proprietary rights. Even if a Cuban cigar brand is not registered as a CTM in Australia, if it has an established name or trade mark, that name cannot be used by another cigar to mislead or confuse consumers as to the origin, characteristics or quality of that cigar, arguably satisfying the protection from unfair competition under 10bis of the Paris Convention and thus 22.2(b). As a result, cigar brands that did not originate in the geographical location will not be able to claim they are Habanos or from Havana, and will be in breach of the Trade Marks Act and the Competition and Consumer Act if they attempt to display that GI.
Cuba will likely argue that, on a theoretical level, Australia's Plain Packaging Act prevents trade marks or GIs from being registered in the future. However, new or unregistered brands still have the opportunity to register their textual GIs as a CTM under the Trade Marks Act, and the opportunity to have that textual GI displayed as the brand name or variant on the cigar packaging. Visual trade marks and GIs (such as the National Warranty Seal of Origin of Cuba) can still be registered as a trade mark or CTM to prevent their use by third parties (which is already inherently prevented due to the plain packaging requirements being applicable to all tobacco products). Australia's Plain Packaging Act is therefore not violating Article 22.2(b) of the TRIPS Agreement.
Article 24 .3 and its implementation in Australia
Obligations under TRIPS Article 24 .3 Article 24.3 creates a positive obligation on members to not diminish the protection for GIs that existed prior to entering the TRIPS Agreement. 66 Turning to the ordinary meaning of the terms used, 67 the principal term in Article 24.3 is 'shall not diminish'. This suggests that the article is not an exception; rather, it is a 'standstill clause '. 68 This is a vague approach to protecting GIs since it assumes a measurement of the strength of protection that is not otherwise found in TRIPS, and is unclear on what the benchmarks for such a measurement would be. Firstly, if the provision relates to a member's system of protection of GIs, it may be difficult to determine what constitutes a diminution in protection. For example, if a member country were to completely reconstitute its legal regime for protecting GIs, with some increases and some decreases in protection, would that constitute diminishing protection? Secondly, it is likely that Australia and Cuba will disagree on the meaning of the term 'protection of GIs'. This ambiguity was considered by the WTO Panel in EC - Trademarks and Geographical Indications (Australia) , 69 in which the European Community argued the relevant protection being granted to GIs under its 1993 regulations was not only permitted but mandated by Article 24.3. 70 Due to the regulations existing before the date of entry into the WTO Agreement, the European Community claimed that Article 24.3 prohibited Australia from altering them in a way that would diminish the protection referred to in that article. 71 The panel reasoned interpreting Article 24.3 as a standstill provision for a system of protection excluded not only the rights that already existed under that system prior to 1 January 1995 but would also exclude rights subsequently granted under that system. 72 The panel argued that the exclusion 'would grow, rather than diminish, in importance, as an increasing number of GIs were protected under the prior legislation … [t]he Panel is reluctant to find such an exclusion in the absence of any clear language to that effect'.
73 Cuba acknowledges this in their request for consultations with Australia, stating that ' Australia is diminishing the level of protection afforded to Cuban GIs as compared with the level of protection that existed in Australia prior to 1 January 1995'.
74 Consequently, we must look to the protection of individual Cuban cigar GIs rather than the GI system of protection in place, prior to 1 January 1995.
Cuba's claim under Article 24 .3 and Australia's obligations Cuba is bringing action against Australia under Article 24.3 of the TRIPS Agreement, claiming that Australia is diminishing the level of protection afforded to Cuban GIs as compared with the level of protection that existed in Australia prior to 1 January 1995, 'including by restricting the use of Cuban GIs, such as the GI "Habanos", on the retail packaging of large handmade cigar products '. 75 To prove that Australia is not in violation of Article 24.3, it must be successfully argued that the level of protection afforded to Cuban cigars has not diminished since Australia entered the TRIPS Agreement. As noted earlier, the protection Furthermore, Cuba's argument that plain packaging restricts the use of the GI Habanos is not a particularly strong argument as Habanos is registered as a GI under a textual CTM and not a visual trade mark.
77 Therefore, given Australia's plain packaging legislation still permits the use of textual GIs so long as such use is consistent with the plain packaging regulations and does not diminish the exclusionary right of GI holders, the GI Habanos is not restricted.
Australia is therefore not in breach of Article 24.3 of the TRIPS Agreement as it has not diminished the protection afforded to Cuban GIs since 1995.
The likely outcomes and implications of the dispute
The impact of public health policy considerations
In addition to considering the international trade aspects of the argument, it is necessary for the WTO panel overseeing the dispute to consider public health policy and the WHO's objectives in publishing the FCTC. The Doha Declaration on the TRIPS agreement and public health (Doha Declaration) highlighted the importance of balancing the interests of international trade with the interests of international health, 78 acknowledging 'that the TRIPS Agreement does not and should not prevent members from taking measures to protect public health'. the international intellectual property system cannot operate in isolation from broader public policy questions such as how to meet human needs such as basic health … [H]ealth policy, the IP system, and the framework for legitimate trade relations are inevitably intertwined and must be managed harmoniously.
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Australia's Plain Packaging Act may be argued to be a sound public health measure. Therefore, in response to this increasingly harmonious approach of multilateral cooperation, the WTO may consider Australia's Plain Packaging Act to be necessary to implement the WHO FCTC even if it is found to encumber some intellectual property rights. A decision in favour of Australia will therefore reinforce the legality of pursuing public health objectives over trade mark or GI protection under TRIPS.
The implications if Australia succeeds in its defence
One of the most significant implications of this dispute, along with the other four WTO disputes regarding Australia's plain packaging, is the impact on other WTO members' tobacco control measures. The impact of plain packaging disputes is particularly significant as Australia is the first country to ever implement a plain packaging measure on tobacco products. The disputes have caused a 'regulatory chill' amongst other members, leading them to refrain from implementing similar legislation in line with the FCTC. The regulatory chill has caused members including the United Kingdom, New Zealand and Canada, which had considered plain packaging, to seemingly back down at the potential threat of international arbitration.
82 New Zealand's Associate Health Minister stated that their 'government will wait and see what happens with Australia's legal cases, making it a possibility that if necessary, enactment of New Zealand legislation and/or regulations could be delayed pending those outcomes'. 
The implications if Cuba succeeds in its claims
Although Australia has strong legal grounds to argue against Cuba's claims in regards to Article 22.2(b) and 24.3 of the TRIPS Agreement, it is important to consider what measures it would have to remove or implement if Cuba was successful in its claims. If Cuba successfully argued that Australia's Plain Packaging Act was in violation of their cigar GIs, Australia would need to bring its plain packaging measures into conformity with the obligations it has under Articles 22 and 24 of the TRIPS Agreement. 84 The Dispute Settlement Body rarely exercises its ability to recommend how a member should implement its recommendations and rulings under Article 11 and 19 of the Understanding on Rules and Procedures Governing the Settlement of Disputes, 85 and so it is likely that, if Cuba succeeded, Australia would determine how to remedy plain packaging to take into account Cuban cigar GI rights. This may be by modifying the Plain Packaging Act to not include fine tobacco products, like handmade cigars, or by allowing the labelling of Cuban cigar boxes 'Hecho en Cuba' (Made in Cuba) or allowing the boxes to be stamped with the creation of the National Warranty Seal of Origin of Cuba.
Conclusion
Despite Cuba's legal objections to the Plain Packaging Act, claiming that Australia is violating its international obligations under Articles 22.2(b) and 24.3 of the TRIPS Agreement, Australia has a resoundingly strong legal basis to suggest otherwise when domestic law is properly interpreted and taking into account the importance of public health policy under the FCTC. Australia's Plain Packaging Act restricts neither the ability of companies to register their GIs in Australia's trade marks register, nor the right of GI owners to prevent third parties from using their marks without the necessary authorisation. Australia can also argue that GIs are protected by a variety of domestic legislation and this level of protection has strengthened since it entered the TRIPS Agreement in 1995. A timely and successful resolution of these disputes, finding that Australia is not in breach of its international trade obligations, will have a global impact on tobacco control measures and a resoundingly positive impact for public health. 
